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Introduction
This Final Environmental Assessment (FEA) analyzes the environmental consequences of
issuing an eagle incidental take permit for disturbance take of bald eagles (Haliaeetus
leucocephalus) associated with the proposed Garrett Construction Company LLC (Garrett)
Caliber at Flatirons Housing development project (Project) in Broomfield County, CO pursuant
to the National Environmental Policy Act (NEPA) (42 U.S.C. §§ 4321–4347). Issuance of an
eagle incidental take permit (permit) for take that is incidental to otherwise lawful activities
under the Bald and Golden Eagle Protection Act (Eagle Act) (16 U.S.C. §§ 668–668d and 50
C.F.R. § 22.26) constitutes a discretionary Federal action that is subject to NEPA. This FEA
assists the U.S. Fish and Wildlife Service (Service) in ensuring compliance with the NEPA, and
in making a determination as to whether any “significant” impacts could result from the analyzed
actions that would require preparation of an Environmental Impact Statement (EIS). This FEA
evaluates the effects of alternatives for our decision whether to issue a permit.
The Eagle Act authorizes the Service to issue eagle incidental take permits only when the take is
compatible with the preservation of each eagle species, defined (in USFWS 2016a) as
“consistent with the goals of maintaining stable or increasing breeding populations in all eagle
management units and the persistence of local populations throughout the geographic range of
each species.” In the 2016 rulemaking, the Service established the four administrative migratory
bird flyways (with some modifications) as the eagle management units, and established that the
local area population for bald eagles around each project will be the project and the surrounding
86-mile radius area (Federal Register 81;91494 (2016) and USFWS 2016a).
The applicant, Garrett, is requesting Eagle Act take coverage for construction activities
associated with the Project. Garrett’s Project is a multi-unit apartment complex development
consisting of 288 apartment units, a club house, swimming pool, waterlines, sewer infrastructure,
parking lots, driveways, garages, landscaping, and a 1.8 acre park. The Project will be
constructed adjacent to existing multifamily housing, roads, and a railroad line in Broomfield,
CO. The applicant has requested an incidental take permit for bald eagles under the Eagle Act to
cover Project construction work in 2018 and 2019 that will occur in proximity to a bald eagle
nest. The bald eagle nest present in the vicinity of the Garrett Project is known as the Stearns
Lake bald eagle nest. Garrett submitted a complete permit application to the Service on
December 5, 2017, and included in their application a suite of avoidance and minimization
measures for eagles that they agreed to implement while developing the Project.
This FEA evaluates the environmental consequences of issuing the permit, so that the Service
can determine whether issuance of the permit will have significant effects on the human
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environment. “Significance” under NEPA is defined by regulation at 40 CFR § 1508.27, and
requires short- and long-term consideration of both the context of a proposal and its intensity.
This proposed action conforms with, and carries out, the management approach analyzed in, and
adopted subsequent to, the Service’s Programmatic Environmental Impact Statement (PEIS) for
the Eagle Rule Revision, December 2016 (USFWS 2016a). Project-specific information directly
related to the effects of issuance of this permit on eagles not considered in the PEIS (USFWS
2016a) will be considered in this FEA as described below.

Purpose and Need
The Service’s purpose in considering the proposed action is to fulfill our authority under the
Eagle Act (16 USC §§ 668–668e) and its regulations (50 CFR, Part 22). Applicants whose
otherwise lawful activities may result in take of eagles, can apply for eagle incidental take
permits so that their projects may proceed without potential violations of the Eagle Act. The
Service may issue eagle take permits for eagle take that is associated with, but not the purpose
of, an activity. Such permits can be issued by the Service when the take that is authorized is
compatible with the Eagle Act preservation standard; it is necessary to protect an interest in a
particular locality; and it is associated with, but not the purpose of, the activity; and it cannot be
practicably avoided (50 CFR, Part 22 and Federal Register 81;91494 (2016)). The preservation
standard under the Eagle Act means to be consistent with the goals of maintaining stable or
increasing breeding populations in all eagle management units and the persistence of local
populations throughout the geographic range of each species (50 CFR, Part 22).
The need for this action is a decision on an eagle incidental take permit application from Garrett
that is in compliance with all applicable regulatory requirements set forth under the Eagle Act in
50 CFR, Part 22.

Service Authorities Related to Eagles
Service authorities are codified under multiple statutes that address management and
conservation of natural resources from many perspectives, including, but not limited to the
effects of land, water, and energy development on fish, wildlife, plants, and their habitats. The
analysis for our issuance of eagle take permits is based on the Eagle Act (16 USC §§ 668–668e)
and its regulations (50 CFR, Part 22). The PEIS (Service 2016a) has a full list of authorities that
apply to this action (PEIS Section 1.6, pages 7-12), which are incorporated by reference here.
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Background
The Project is a multi-family apartment complex to be constructed in a developing area of
suburban Broomfield, CO. Garrett’s Project construction boundary is located 530 feet from the
Stearns Lake bald eagle nest. However, upon completion of construction activities, there will be
no vertical building construction within a 660 foot buffer area around the Stearns Lake nest per
agreement by Garrett. Project construction will occur during the remainder of the 2018 and the
2019 bald eagle nesting seasons and could interfere with normal breeding, feeding, or sheltering
behaviors to a degree that could cause a decrease in nest productivity or the loss of all
productivity due to nest abandonment. If this were to occur, the result would be disturbance take
of the Stearns Lake eagle pair, which is prohibited by the Eagle Act without legal authorization
from the Service.
Eagle Incidental Take Permit Previously Issued by the Service for Another Housing
Project near the Stearns Lake Bald Eagle Nest
The Service previously issued an eagle incidental take permit (under section 22.26 of the Eagle
Act regulations) in October, 2012, for a multi-family apartment complex constructed in
Broomfield, CO called the Retreat at the Flatirons (Retreat). Construction work on the Retreat
project started in March of 2012 and continued throughout the 2013 and 2014 bald eagle nesting
seasons. The majority of heavy equipment work and construction activities actually were
conducted in 2012 and 2013, and work in 2014 was mostly internal to the complex or inside
buildings (i.e., not near or visible to the nest) and was winding down based on information
provided by the City and County of Broomfield (May 7, 2018 email from Kristan Pritz, City and
County of Broomfield Open Space and Trails).
In both the 2012 and 2013 bald eagle nesting seasons, the Stearns Lake nest was documented as
fledging at least one bald eagle each year (email from Michelle Durant, Boulder County Parks
and Open Space, February 2, 2018). Per information provided by the Colorado Division of Parks
and Wildlife (CPW) and Boulder County Parks and Open Space in 2014, the Stearns Lake nest
did have two eaglets in it, but the nest later failed and no young were fledged from the nest in
2014 (per emails from Mike Sherman of CPW and Michelle Durant of Boulder County Parks
and Open Space; February 2, 2018). The Service acknowledges that it is possible that
construction on the Retreat project during the 2014 nesting season may have led to the Stearns
Lake eagle nest failure. However, we have not received any data or information to clearly
establish such a cause and effect relationship between the 2014 Stearns Lake nest failure and the
construction of the Retreat project. Establishing a cause and effect for disturbance take at bald
eagle nests in relation to human activities is problematic. Bald eagle nests can, and regularly do,
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fail for a wide variety of reasons, which can include effects of human activities, weather, and
eagle biology. Field studies by Anthony et al. (1994) document that bald eagle nests can fail due
to change in an eagle pair member, contaminants, proximity to other eagle pairs nesting nearby,
human disturbance, and research activities. Finally, if the construction work was the cause of the
Stearns Lake nest failure in 2014, this does not explain why this eagle pair was able to
successfully reproduce during the 2012 and 2013 nesting seasons, when the majority of heavy
construction work was ongoing for the Retreat project.
Eagle Incidental Take Permit History for the Garrett Project
We issued an eagle incidental take permit to Garrett on February 6, 2018, that authorized
disturbance of up to two (2) bald eagles including the loss of productivity (i.e., eggs or young)
due to potential abandonment of the eagle nest during construction activities associated with the
Project. After we issued the permit, we learned of new information that resulted in a need for the
Service to do further analysis on the potential impact of the Project on bald eagles. Therefore, on
April 19, 2018, we suspended the Garrett take permit while we conducted additional analyses.
The new information we received included notice of a new Project start date, which affected our
consideration of Project impacts during the 2018 bald eagle nesting season, and an update on the
status of Garrett’s permit applications with the City and County of Broomfield, CO.
Garrett informed us on March 21, 2018, that the City and County of Broomfield was not going to
allow them to start construction on the Project until after May 5, 2018, which was different than
our understanding of when they were going to be allowed to start Project work when we issued
the original take permit. This later Project construction start date corresponds with a different
level of risk of disturbance take relative to the nesting cycle of bald eagles. When we issued the
original permit in February 2018, the Stearns Lake bald eagles were likely either approaching the
egg laying phase of nesting, or the eagles had already laid eggs and were actively incubating
them. The egg laying and incubation phase of the nesting cycle is a very sensitive period relative
to considerations of activities near the nest that could cause disturbance take (USFWS 2007),
unless the eagles are habituated to human activities. Also, at the time of permit issuance in
February, our understanding was that Garrett was going to immediately start building a hay bale
wall (as a sound/visual barrier to construction activities) along the edge of a 660 foot buffer
around the Stearns Lake nest. Construction of the hay bale wall in proximity to the eagle nest,
during egg laying or the incubation phase, had the potential either by itself, or in combination
with other construction activities, to cause disturbance take during the 2018 nesting season.
However, with a new reported construction start date (for both general construction and putting
up the hay bale wall) of after May 5 for 2018 (which was about two months after the date the
original permit was issued), this caused us to rethink the risk of disturbance take actually
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occurring in 2018, since this is a different time in the nesting cycle, when we expected that the
eggs would have all hatched, and the adults would be attending to feathered nestling eaglets in
the nest. We would expect that during the nestling period that the risk of disturbance take due to
the construction of the hay bale wall alone, or construction of this wall in combination with other
Project construction activities, would be reduced, and perhaps substantially so, especially with
this pair’s tolerance of human activities. The Service generally considers the nestling phase
(when eaglets are 4 to 8 weeks old) of the bald eagle nesting season to be only moderately
sensitive in terms of the risk of disturbance take (USFWS 2007). However, even though
sensitivity of nesting bald eagles to human activities is lower in the nestling stage of the eagle
nesting cycle than during the egg laying and incubation stage, we cannot conclude that the risk of
disturbance take to the Stearns Lake at this later nestling stage is zero.

Scoping, consultation and coordination
The Service conducted scoping for the PEIS that is incorporated by reference in the FEA
(USFWS 2016a: Chapter 6, page 175-176). There was extensive consultation and coordination
when the Service prepared the PEIS (USFWS 2016a: Chapter 6).
Garrett worked closely with the Service, the Colorado Division of Parks and Wildlife (CPW),
and the City and County of Broomfield to develop a suite of practicable avoidance and
minimization measures to reduce adverse effects on bald eagles associated with the Project.
Also, prior to receiving Garrett’s eagle take permit application, we received multiple emails from
concerned citizens expressing concerns regarding the Stearns Lake bald eagle pair in relation to
the Project. On April 11, 2018, the Service also received information via email from a concerned
citizen’s group that included information from their bald eagle study area in a limited portion of
the Front Range of Colorado. This information included results from winter raptor counts
(including bald eagles) along six survey transects from 1990-2012; a dataset of behavioral
observations from the Stearns Lake nest; and a dataset of behavioral observations at eight bald
eagle nests (including the Stearns Lake nest) in a limited geographic area within the Front Range
of Colorado. The April submission from this group also included a map showing their study
area; the location of 14 bald eagle nests that are included in their study; and some statements
about these same nests.
On April 23, 2018, we released a Draft EA (DEA) addressing the eagle incidental take permit we
proposed to issue to Garrett for the Project. We announced the availability of the DEA through
several local media outlets, and we posted it to our Service, Region 6 website. We requested
public review of our DEA and provided contact information for the Service where interested
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members of the public could submit comments. The public comment period closed on April 29,
2018. We received over 440 comments on the DEA.
However, collectively these submissions from our public comment period, either failed to
provide any bald eagle information or data, or the data that were provided were behavioral data
at the scale of an individual eagle nest or came from a limited sample of nests for a limited
portion of the Front Range of Colorado. Hence, this information was not used for this FEA,
because it does not inform our analysis of bald eagle populations at the much larger Local Area
Population (LAP) and Eagle Management Unit (EMU) scales, which the Service has previously
determined are appropriate scales for management of eagle populations (USFWS 2016 a,
USFWS 2016b, and Federal Register 81; 91494 (2016)).

Proposed Action and Alternatives
Proposed Action
We propose to issue an eagle incidental take permit to Garrett, authorizing them to disturb up to
two (2) bald eagles including the loss of productivity (i.e., eggs or young) due to potential
abandonment of the eagle nest during construction activities related to the Project, including
required permit conditions, as allowed by regulation. Our take permit also would specify that the
disturbance take authorization only applies to the Stearns Lake bald eagle nest, and only for the
remainder of the 2018 nesting season and the entire 2019 nesting season. The permit would also
require nest monitoring and reporting from 2018 through the 2021 eagle nesting seasons; hence,
the permit would not expire until after the 2021 breeding season. This would be a 50 CFR §
22.26 Eagle Act permit (CFR 2017) for disturbance take only. Our eagle take permit also would
require Garrett to implement the applicant-committed conservation measures as described below
that are designed to minimize possible eagle disturbance take associated with the Project.
The Service would require Garrett, as part of the issuance of a 22.26 eagle incidental take permit,
to implement the following avoidance and minimization measures (as Garrett described in their
permit application to us) for bald eagles at the Stearns Lake nest during both breeding seasons:
1. There can be no vertical building construction within 660 feet of the eagle nest site.
2. Construction activities within the 660-foot buffer around the Stearns Lake Bald Eagle
nest will be managed to occur either outside the eagle sensitive time (January 1 to July
31), or after a qualified biologist has determined that the nesting attempt failed or the
eaglets successfully fledged.
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3. The eagle buffer boundary (660 feet) on the eastern edge (nearest to the eagle nest) will
be clearly marked with orange snow fence. In addition, the perimeter of the Project area
will be delineated by a 6-foot chain link fence to ensure that contractors/workers would
stay on-site and avoid the eagle nest and adjacent area.
4. Garrett would be required to install a 12-foot high, 400 foot long hay bale sound/visual
barrier where the 660 foot buffer and the Project intersect, on the eastern edge of the
Project boundary, with the intended purpose of minimizing for the adult eagles both
construction sounds and visual effects of this work on them at the nest. Except that if the
City and County of Broomfield require Garrett to install a hay bale sound/visual barrier
taller and longer in size, then Garrett will install the hay bale wall to the standards
specified by the City and County of Broomfield. The number of employees and trucks
constructing the wall will be limited to the extent possible consistent with rapid
construction.
5. The Project access road will be located on the western side of the development.
6. There will be no Project night work during the eagle incubation and brooding period.
7. There will be no Project work during extreme weather events (extreme cold, significant
snow, extreme wind) during sensitive times (eagle incubation and the first portion of
brooding as determined by a qualified biologist).
8. Garrett must use solid-waste receptacles and waste management best practices during
construction to avoid attracting eagles.
9. The construction lay-down yard will be located on the western side of the Project site to
maximize the distance between the disturbance and the nest site. The lay-down yard will
have to move with various stages of development but in no case will it be located within
the 660 foot buffer for the eagle nest.
10. Garrett will educate and inform construction personnel about the nesting eagles. All onsite employees will be required to participate in an eagle awareness training session as
prepared by a wildlife biologist. All on-site employees will be required to read, sign, and
date documentation stating they understand and agree to adhere to the eagle awareness
training.
11. Garrett will reduce speed limits within 0.25-mile of an Eagle-use Area and as appropriate
outside that area.
Also, Garrett will be required in the eagle incidental take permit conditions to monitor the
Stearns Lake bald eagle nest. The monitoring requirement would apply to the 2018 through
2021 bald eagle nesting seasons and would be conducted following a Service protocol for nest
outcome monitoring. Garrett will be required to submit reports to the Service, summarizing the
outcomes of their nest monitoring work, after each bald eagle nesting season.
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Alternative 1: Deny the Eagle Take Permit
Alternative 1: Deny the Eagle Take Permit
Under this alternative, we would deny the permit application, and not issue an eagle take permit
to Garrett, because it fails to meet one or more of several issuing criteria or required
determinations under 50 CFR § 22.26, or because we have determined that the risk to eagles is so
low that a take permit is unnecessary. Our permit issuance regulations at 50 CFR § 13.21(b)
state “Upon receipt of a properly executed application for a permit, the Director shall (emphasis
added) issue the appropriate permit unless”─ and then lists a variety of circumstances under
which the Service has some discretion as to whether to issue a permit. None of those
circumstances apply to Garrett’s application. For eagle incidental take permits, those issuance
criteria (50 CFR § 22.26(f)) are:
1. The direct and indirect effects of the take and required mitigation, together with the
cumulative effects of other permitted take and additional factors affecting the eagle
populations within the eagle management unit and the local area population, are
compatible with the preservation of bald eagles and golden eagles.
2. The taking is necessary to protect an interest in a particular locality.
3. The taking is associated with, but not the purpose of, the activity.
4. The applicant has applied all appropriate and practicable avoidance and minimization
measures to reduce impacts to eagles.
5. The applicant has applied all appropriate and practicable compensatory mitigation
measures, when required, pursuant to paragraph (c) of this section, to compensate for
remaining unavoidable impacts after all appropriate and practicable avoidance and
minimization measures have been applied.
6. Issuance of the permit will not preclude issuance of another permit necessary to protect
an interest of higher priority as set forth in paragraph (e)(7) of this section.
7. Issuance of the permit will not interfere with an ongoing civil or criminal action
concerning unpermitted past eagle take at the project.

Other Alternatives Considered but Not Evaluated in this Environmental
Assessment
The Service considered other conservation measures based on communication with Garrett and
public input but concluded that these measures did not meet the purpose and need of the
8

underlying action. They were either not consistent with the Eagle Act and its permitting
regulations, were impracticable for the applicant to carry out, or both. Therefore, the Service did
not further assess the potential environmental impacts of these alternatives. Below is a summary
of the alternatives considered, but eliminated from further review.
Alternative 2: Issue Permit Based on Garrett’s Application but Require a Nest Buffer of Larger
Diameter Around the Stearns Lake Bald Eagle Nest
Under this alternative, our action would be the same as the Preferred Alternative, but instead of
requiring Garrett to not construct vertical buildings any closer than within 660 feet of the eagle
nest, we would require a larger size construction buffer (a ¼ mile buffer, or a ½ mile or largersized buffer) around the Stearns Lake bald eagle nest. At present within the 660 foot buffer
(Appendix A) around the Stearns Lake nest, there are ongoing ranching activities, oil and gas
operations, roads, and a Burlington Northern Santa Fe railroad line (with up to 12 trains passing
per day) within 478 feet, all per Garrett’s eagle take permit application. Our National Bald Eagle
Management Guidelines (USFWS 2007) recommends that for construction projects like Garrett’s
that a buffer of 660 feet be applied (USFWS, 2007 page 12; when there is similar activity closer
than within 1 mile of the nest and if the activity is visible from the nest). CPW also has
recommended buffer zones and seasonal restrictions for Colorado raptors including the bald
eagle (CPW 2008). The CPW recommendation for bald eagle nests is that there be no surface
occupancy within a ¼ mile of active nests and a seasonal restriction to human encroachment
within ½ mile radius of active nests from October 15 through July 31 (CPW, 2008). Our Service
Colorado Ecological Services Field Office and CPW negotiated with Garrett to try and
implement the larger recommended buffer for the eagle nest from the CPW guidance for
Colorado raptors. However, Garrett indicated that the Project was not feasible if they were
required to implement larger nest buffers around the Stearns Lake nest than the 660 foot buffer in
the Service’s guidance for bald eagles. Therefore, this alternative was eliminated from further
consideration.

Alternative 3: Issue Permit Based on Garrett’s Application but Require Permanent
Conservation Easements to Offset the Acres Developed by Constructing the Project
Under this alternative, our action would be the same as the Preferred Alternative except that we
would require that Garrett acquire permanent conservation easement lands that would offset the
effects to the acres impacted by development of the Project. However, such mitigation is not
necessary to meet the Eagle Act preservation standard (50 CFR, Part 22) at either the EMU or
the LAP take levels. Our FEA documents how issuing an eagle incidental take permit to Garrett
for the Project will not exceed the limit for the Central Flyway EMU, and that exceeding the 5%
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threshold for the LAP associated with the Project is consistent with the Eagle Act preservation
standard (see Environmental Consequences section on pages 13 to 17 below). Therefore, the
Service will not require the potential take associated with the Project to be offset through
compensatory mitigation. Hence, this alternative was eliminated from further consideration.
Alternative 4: Issue Permit Based on Garrett’s Application but with Take Authorization for only
the 2019 Bald Eagle Nesting Season and not the 2018 Nesting Season
Under this alternative, our action would be the same as the Preferred Alternative except that we
would only authorize disturbance take for the Stearns Lake bald eagle nest for the 2019 nesting
season with no take authorization for the 2018 nesting season. For this alternative to be viable we
would have to conclude that there was no risk of disturbance take for the Stearns Lake bald eagle
nest for the remainder of the 2018 nesting season.
Ultimately, we determined that there was still some risk of disturbance take to the Stearns Lake
bald eagle pair during the remainder of the 2018 nesting season. Disturbance take during the
2018 nesting season could potentially result from either construction of the hay bale wall alone,
or building this wall in combination with all the other construction activities that would be
ongoing in May (see our discussion above on pages 4 and 5 under Eagle Incidental Take Permit
History for the Garrett Project). The Stearns Lake adult eagles will still likely be tending to one
eaglet, which will not have fledged yet from the nest when Project construction work begins in
mid-May 2018. Therefore, we decided that issuing an eagle incidental take permit for both the
remaining part of the 2018 nesting season, and the 2019 nesting season, is still appropriate for
the Project, versus only issuing a permit for the 2019 nesting season. Hence, this alternative was
eliminated from further consideration.

Affected Environment
This section provides background on the environmental resources that are evaluated in the
context of the Federal action, issuance of an eagle incidental take permit.

Bald Eagle
The Stearns Lake bald eagle pair occurs within the Central Flyway bald eagle management unit
(see Appendix B for Central Flyway EMU location), which supports an estimated population of
over 3,200 bald eagles (USFWS 2016b). Multiple data sources indicate that bald eagles are
increasing rapidly in this management unit and within the local area affected by this project: (1)
the bald eagle population in the portion of the Central Flyway EMU affected by this permit has
experienced a 69% increase in the number of occupied bald eagle nesting territories between the
early 2000’s and 2009 (USFWS 2016b); (2) Breeding Bird Survey (BBS) data for the Central
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U.S. BBS region, which includes this portion of the Central Flyway EMU, indicate bald eagles in
this region have experienced a 21.2% (95% credible interval = 14.4 – 28.8%) annual growth rate
from 2005 – 2015; and (3) over the same period bald eagles experienced a 16% (6.7 – 30.3%)
annual growth rate in Colorado (Sauer et al. 2017).
The Stearns Lake bald eagle pair is nesting in a plains cottonwood (Populus deltoides) tree
within about 530 feet from the Project boundary. Further, the Stearns Lake bald eagle nest is
located in the nest tree about 40 feet above the ground along a tributary to Rock Creek. This
eagle nest is located on land enrolled in a conservation easement, which is held jointly by the
City and County of Broomfield and Boulder County, CO. There are 2 black-tailed prairie dog
(Cynomys ludovicianus) colonies located in proximity to the bald eagle nest, with one
approximately 0.98 miles to the northeast and the other approximately 0.6 miles south of the
eagle nest. Stearns Lake itself is located approximately 0.62 miles east of the eagle nest tree.
Stearns Lake Nest History:
This summary of the history and productivity of the Stearns Lake bald eagle nest is based on
information provided by CPW to the Service (February 2, 2018 email from Mike Sherman,
CPW). Bald eagles were first documented nesting at the Stearns Lake site in 2012. During the
2012 nest season the Stearns Lake bald eagles produced two nestlings and fledged at least one of
these birds. The Stearns Lake eagle nest was occupied again in 2013 and it fledged at least one
young. In 2014, the Stearns Lake nest was occupied and produced two nestlings, but was later
documented as having failed. In both 2015 and 2016, the Stearns Lake eagle nest was occupied
with the outcome of two nestlings and two fledged young in both years. The Stearns Lake nest
blew down in 2016 but it was rebuilt by the eagles later that same year. The Stearns Lake eagles
nested in 2017 and produced two nestlings, but later the nest was documented as failing that
year.
The Stearns Lake eagle nest is occupied again in the 2018 nesting season. In 2018, the adults had
originally hatched three eaglets based on information provided to us by the City and County of
Broomfield (May 14, 2018 email from Kristan Pritz, City and County of Broomfield Open Space
and Trails). However, the Stearns Lake eagle nest was damaged in a wind/snow storm on April
17, 2018, and by April 19, 2018, there was only one remaining eaglet documented in the nest
(April 19, 2018 email from Eleanor Lanaghan City and County of Broomfield Open Space and
Trails). After the April 17 storm, the City and County of Broomfield documented through nest
monitoring that the adults at the Stearns Lake nest were still attending to the one eaglet, and they
had partially rebuilt the nest. Based on an April 11, 2018 photo that the City and County of
Broomfield shared with us, which showed the three eaglets in the nest (May 14, 2018 email from
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Kristan Pritz, City and County of Broomfield Open Space and Trails), we estimate that the
young were about two to three weeks old at the time the picture was taken. As of May 9, 2018
the adults are still tending to one eaglet in the nest. We further estimate that the one eaglet
remaining in the Stearns Lake nest is about 51 to 58 days old as of May 18, 2018.
Between 2012 and 2017, the Stearns Lake Bald Eagle pair have occupied a nest present at the
site, and in all of those years they produced nestlings. Of the six years they produced nestlings,
there is documentation that they fledged young in four of these years, and that the nest failed to
fledge any young in only two years. Overall, the Stearns Lake bald eagle pair has demonstrated
fidelity to the nest site, and it has been a productive nest. Given documentation that the Stearns
Lake eagle pair is again nesting at the site in 2018, it is possible they will fledge one eagle from
the nest during the 2018 nesting season. Further, the Stearns Lake bald eagle pair settled in this
suburban area of Broomfield, CO, which already had existing development, housing, ranching
activities, oil and gas development, roads, and a Burlington Northern Santa Fe (BNSF) railroad
track, all in proximity to their nest (Appendix A and C). Despite the human development in
proximity to the nest, this bald eagle pair has been fairly productive (i.e., averaging at least one
young fledged per year over six years), which suggests a level of acclimation and tolerance to
human infrastructure and activities in a relatively new eagle territory.
Bald Eagle Nesting in Colorado
In Colorado in 1974, there was one known bald eagle nest (Suckling and Hodges 2007). The
Service estimated that in 2009, there were 51 nesting pairs of bald eagles in Colorado (USFWS
2016b). By 2014, there were 90 bald eagle nests documented in Colorado, and the number of
Breeding Bird Atlas survey blocks where breeding was suspected/confirmed increased 263%
from the first survey in 1987-1995 to the second survey in 2007-2012 (Wickersham 2016). The
bald eagle nesting population in Colorado continues to expand. CPW maintains a state-wide
database for Colorado which tracks bald eagle nests for the state. Based on bald eagle monitoring
results from 2017, CPW reported that there were 199 known active bald eagle nests in Colorado
in 2017 (November 16, 2017 email from Mike Sherman, CPW). Of the 199 known active bald
eagle nests in Colorado in 2017, CPW further reported that 113 nests were in their Northeast
Region, 61 were in their Northwest Region, 28 were in their Southwest Region, and 5 were in
there Southeast Region (November 16, 2017 email from Mike Sherman, CPW). CPW’s
Northeast Region overlaps substantially with the Front Range of Colorado, which is the same
area the Stearns Lake bald eagle nest occurs within.
We also requested information from CPW, out of their state-wide database on bald eagles
nesting in Colorado for 2015, 2016, and 2017, that was specific to the LAP associated with the
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Project (the 86 mile radius around the Stearns Lake nest). In 2015 and 2016, there were 64
known occupied/active nests both years, within the LAP area, and in 2017, there were 72 known
occupied/active nests within this same area (May 3, 2018 email from Robert Sacco CPW).
CPW’s data also provided us data for bald eagle nests within the LAP area associated with the
Project where the nest fate was known, and that these nests fledged, at a minimum, an average of
1.16 young per nest in 2015; an average of 1.0 young per nest in 2016; and an average of 1.2
young per nest in 2017 (May 3, 2018 email from Robert Sacco CPW).
Federally-Listed Species
Section 7 of the Endangered Species Act (ESA) of 1973, as amended (16 U.S.C. §§ 1531-1544),
requires Federal agencies to consult to “insure that any action authorized, funded, or carried out”
by them “is not likely to jeopardize the continued existence of any endangered species or
threatened species or result in the destruction or adverse modification of [critical] habitat” (16
U.S.C. § 1536(a)(2)). The Service’s Colorado Ecological Services Field Office reviewed the
Project and documented that there are no federally listed threatened or endangered species in the
Project area. Hence, section 7 consultation is not needed for the Project.

Environmental Consequences
This section summarizes the environmental impact and cumulative effects of implementing the
proposed action. The discussion of effects for the permit program is provided in the PEIS
(USFWS 2016a) and is incorporated by reference here. This section analyzes only effects that
may result from the issuance of an eagle take permit for the Project.

Proposed Action
In determining the significance of effects on eagles, we screened the proposed action against the
analysis provided in the PEIS (USFWS 2016a) and the Service’s 2016 “Bald and Golden Eagles:
Status, trends, and estimation of sustainable take rates in the United States” (USFWS 2016b).
Further, we conducted a Cumulative Effects Analysis (consistent with Appendix F, “Assessing
Project-Level Take and Cumulative Effects Analyses,” of the ECP Guidance; USFWS 2013).
The 2016 PEIS (USFWS 2016a) analyzed the cumulative effects of permitting take of bald
eagles nationally in combination with ongoing unauthorized sources of human-caused eagle
mortality and other present or foreseeable-future actions affecting bald eagle populations. As
part of the analysis, the Service determined sustainable limits to permitted take within each
EMU. The take that would be authorized by this permit, if issued, does not exceed the EMU
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take limit wherein the Project lies (see below for description). The avoidance and minimization
measures that would be required under the permit are designed to further ensure that the permit is
compatible with the preservation of the bald eagle at the EMU population scale.
Eagle Take Permits Authorized by the Service at the Eagle Management Unit Level:
The Service EMU for bald eagles that the Project occurs within is the Central Flyway EMU
(USFWS 2016a and Appendix B). We searched our national permits database, into which all the
eagle take permits issued by the Service are entered and tracked, on March 22 and April 19,
2018, to determine what eagle incidental take permits we previously issued for the Central
Flyway EMU, authorized take of bald eagles that would have included the 2018 bald eagle
nesting season. The 2018 bald eagle nesting season is our frame of reference for this query and
the related analysis. Since the Central Flyway EMU is shared administratively within the
Service by the Region 2 and Region 6, Migratory Bird Management Offices (MBMO), our query
included searches for relevant records for both Service Regions. Since the two Service Regions
administratively cover other EMU’s besides the Central Flyway EMU, we eliminated any
records for eagle incidental take permits not issued for this EMU. For the Central Flyway, based
on our search, we found seven records for eagle take permits issued by Region 6, and one eagle
take permit issued by Region 2 that were relevant to the Project.
All of the eight eagle take permits issued by USFWS within the Central Flyway EMU were for
disturbance take at bald eagle nests, and not for lethal take of bald eagles. For the Central
Flyway EMU, the annual take limit from Table 3-2 (page 52 of the USFWS 2016a) is 70 bald
eagles per year. In terms of projected bald eagle take relative to the Central Flyway EMU take
limit, we assessed this in terms of the potential loss of productivity for bald eagle nests on an
annual basis that would have been authorized by these eight permits cumulatively. For eagle
incidental take permits authorizing disturbance take of bald eagle nests, the Service estimates
that the annual loss of productivity is 1.33 bald eagles per nest per year (USFWS 2016a and
2016b). For the eight eagle take permits, which included take authorization for the 2018 nesting
season in this EMU, this equals a total authorized take of 10.64 bald eagles. Hence, the
combined eagle take authorized for these permits of 10.64 bald eagles is well below the annual
take limit of 70 bald eagles for the Central Flyway EMU.
Local Area Population Analysis for the Project:
To ensure that Local Area Populations (LAP) of bald eagles are not depleted by cumulative take
in a given local area, the Service analyzed in the 2016 PEIS (USFWS 2016a) the amount of take
that can be authorized while still maintaining the LAP, and then set a conservative threshold (5%
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of the LAP) for take at the local level. In cases where that conservative threshold is exceeded,
the Service committed to taking a harder look at the specific circumstances to assess whether
additional take within the LAP would be compatible with the objective of maintaining the local
population (Federal Register 81; 91494 (2016)). We used our Service data on permitted take,
and other reliable information in the Service’s possession of documented eagle mortalities in
determining cumulative impacts to the LAP. We conducted a cumulative effects analysis as
described in our ECP Guidance (Appendix F in USFWS 2013).
We completed a LAP analysis in relation to issuance of an eagle incidental take permit to Garrett
for the Project. The LAP for bald eagles is based on an analysis of take within 86 miles of a
project. Appendix D provides a map showing the Project location and the 86 mile radius buffer
around it. Results from our analysis are summarized in Appendix E. The results from the
analysis show that for the LAP associated with the Garrett project there are an estimated 65.66
bald eagles within the LAP. Also, the 1% LAP benchmark for bald eagles for this LAP is 0.66
bald eagles, and the 5% LAP benchmark for bald eagles in this LAP is 3.28 bald eagles
(Appendix E). Appendix E also documents that there were three other eagle take permits issued
by the Service that overlap with the LAP for the Garrett permit. The estimated bald eagle take
associated with these three other eagle take permits was 2.6 bald eagles. Per Appendix E the
estimated take of 2.6 Bald Eagles from these other three take permits, added to the potential bald
eagle take due to loss of productivity if a permit were issued for the Project (1.33 bald eagles per
year), equals 3.93 bald eagles within the LAP associated with the Garrett permit. Hence, based
on the results of our LAP analysis the cumulative authorized take, including the take associated
with the Project, is 6% of the LAP which exceeds the 5% threshold that triggers a harder look by
the Service. Based on this outcome of our LAP analysis, we prepared this FEA to take a harder
look at eagle take for the Project consistent with the direction provided in the preamble to the
2016 Eagle Rule revision (Federal Register 81; 91494 (2016)).
Our LAP analysis included an assessment of unpermitted eagle take/unauthorized eagle mortality
that we are aware of within the LAP associated with the Project (see Appendix E under
Unpermitted Take Summary). In making eagle take permitting decisions, the Service is required
to assess whether or not annual unauthorized eagle mortality (take that has not been permitted by
the Service) would exceed 10% for the LAP associated with a project or action. For the LAP
associated with the Project, we looked at unauthorized/unpermitted eagle take within the most
recent 10-year time period (2009 to 2018; Appendix E). Our analysis documents that there were
11 total unpermitted eagle takes during this 10-year period (Appendix E) for an average of 1.1
unpermitted eagle takes per year. On an annual basis, 1.1 unpermitted takes equals about 2% of
the total bald eagle population in the LAP associated with the Project. Hence, at 2%, the
unpermitted take level is well below the 10% threshold level for unpermitted take within the
LAP.
15

Because the total authorized eagle take related to the issuance of a take permit for the Garrett
Project would exceed the 5% LAP permitted take threshold, we undertook the harder look called
for in our regulations and present those findings here. By way of background, as noted in the
preamble to the 2016 Eagle Rule revision: “The purpose of the 5% LAP take limit is to ensure
that projects that tier off this PEIS will not cause the extirpation of local eagle populations.
Exceeding the 5% LAP take limit does not mean that we cannot or would not issue a permit.
Instead, it would trigger a harder look at local eagle population effects at the individual project
level, often through development of a project-level EA or EIS. The result of that analysis could
be a determination that the permit would be inconsistent with the Eagle Act preservation
standard, in which case the Service would either not issue the permit or might determine that,
with the application of LAP-level compensatory mitigation, a permit could be issued. However,
in some cases, mostly involving bald eagles, we expect the harder look would show that, despite
the high local take rate, eagle populations at the LAP scale are robust enough to withstand
additional take, in which case LAP-level mitigation might not be required in order to issue an
eagle incidental take permit (Federal Register 2016).”
There are two specific factors that led the Service to surmise that in many cases, the harder look
would find that higher levels of local take for bald eagles is consistent with the goal of
maintaining local populations. First, our overall assessment showed that sustainable take levels
for bald eagles in all bald eagle EMU’s except the southwest was actually 6% (USFWS 2016b).
This factor alone indicates that if a local population were stable, take rates of 6% would be
sustainable and consistent with the preservation standard. Second, our analyses showed that over
most of the United States, bald eagle populations are growing at a rate of approximately 5% per
year (USFWS 2016b). This indicates that a take rate of approximately 11% (5% due to annual
population growth plus 6% sustainable take from a stable population) would be consistent with
the preservation standard in most LAP’s. Thus, in situations where the 5% LAP take threshold is
exceeded, in most cases across the United States, the “harder look” called for in the 2016 Eagle
Rule revision (Federal Register 81;91494, 2016) will reveal that higher levels of bald eagle take
from the local area are sustainable and consistent with the management objective established in
the PEIS (USFWS 2016a) and Eagle Rule revision (Federal Register 81; 91494 (2016)).
Available data presented by the Service (see USFWS 2016a and 2016b), combined with BBS
trend information presented in the Affected Environment section cited previously, indicate that
for the LAP associated with the Project, that the ongoing bald eagle population growth for this
LAP, which is at a rate greater than the national average of 5% per year, combined with the
overall 6% sustainable take rate for bald eagles, supports a determination that a LAP take rate for
bald eagles of 6% is sustainable and consistent with the preservation standard in the Eagle Act.
16

Alternative 1: Deny the Eagle Take Permit
Under Alternative 1, we would deny the permit application from Garrett and not issue an eagle
take permit to them for the Project. The result would be that Garrett would be in violation of the
Eagle Act if the Project caused disturbance take of the Stearns Lake bald eagles. Any company
can choose to proceed with their activities without such a permit from the Service. Companies
that choose to pursue an eagle incidental take permit work with the Service to develop
conservation measures to avoid and minimize take, thereby enhancing protection for eagles in
such situations (Federal Register 81;91494 (2016)). Encouraging more proponents of activities
that incidentally take eagles to apply for permits is a critically important means of reducing
incidental take. The intent of the Eagle Act regulations is not to encourage construction and
operation of projects that take eagles (an eagle incidental take permit only authorizes take of
eagles; it is not a prerequisite or an authorization to construct and operate projects that will result
in eagles being taken) (Federal Register 81;91494 (2016)). Instead, we strongly encourage such
projects to seek authorization for eagle take and thereby implement conservation measures that
reduce incidental take and benefit eagles. Unpermitted activities have taken and will continue to
take eagles with or without our eagle permit program (Federal Register 81;91494 (2016)). The
Service goal is to reduce the number of unauthorized activities through enforcement where
appropriate, and by implementing an efficient regulatory framework that encourages proponents
of activities that incidentally take eagles to seek and obtain legal authorization (Federal Register
81;91494 (2016)). Denying the permit might cause Garrett to not implement the minimization
measures that are required conditions in the Service permit, which were designed to reduce the
likelihood that disturbance will occur.
However, per our analysis above, granting an eagle take permit to Garrett is compatible with the
preservation standard for bald eagles (Federal Register 81;91494 (2016), USFWS 2016a,
USFWS 2016b) as projected take at the LAP level would only be 6% whereas bald eagles can
sustain up to 11% take at this level, and take the Service has authorized previously in the Central
Flyway EMU does not exceed the EMU threshold. Also Garrett meets all of the other statutory
criteria (Federal Register 81;91494 (2016)) and 50 CFR Part 22) that an applicant must meet
before the Service can issue an eagle take permit to them. Hence, the Service should not deny an
eagle take permit to Garrett.

Mitigation
The proposed action incorporates measures to minimize and avoid to the maximum degree
practicable, as required by regulation. To ensure that regional eagle populations are maintained
consistent with the preservation standard, our regulations require that any take that cannot
practicably be avoided and that is above EMU take limits must be offset by compensatory
mitigation. In this case, the authorized take is within the EMU take thresholds and no
compensatory mitigation is necessary to meet the Eagle Act preservation standard.
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Consultation and Coordination
The development of this FEA included consultation and coordination between the Service and
several other parties. These included Garrett, a local office of the Colorado Division of Parks
and Wildlife, and internally with our Service Headquarters Office for the Division of Migratory
Bird Management.

List of Preparers
Kevin Kritz, Wildlife Biologist, USFWS, Region 6, Migratory Bird Management Office
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Appendix A: Stearns Lake Bald Eagle Nest Location, Existing Infrastructure, and U.S. Fish and
Wildlife Service's Minimum Recommended 660-foot Nest Buffer (USFWS 2007).

Nest

^

Oil & Gas tanks
#

Source: Esri, DigitalGlobe, GeoEye, Earthstar Geographics, CNES/Airbus
DS, USDA, USGS, AeroGRID, IGN, and the GIS User Community

Legend

^
#

Nest

Oil & Gas tanks

BNSF Railroad tracks
660-foot buffer

±

0

0.0325

0.065

0.13 Miles

Appendix B: Flyways adopted by the U.S. Fish and Wildlife Service as Eagle Management Units
(EMU) for both bald and golden eagles (USFWS 2016a). Garrett Construction Company’s Caliber at
Flatirons development project falls within the Central Flyway EMU.

Appendix C: Stearns Lake Bald Eagle Nest Location, Existing Infrastructure, U.S. Fish and
Wildlife Service's Minimum Recommended 660-foot Nest Buffer (USFWS 2007), and
Colorado Parks and Wildlife's 0.25-mile and 0.5-mile Recommended Nest Buffers (CPW 2008).
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Appendix D: Location of the Garrett Project Site in Broomfield, CO and the LAP Buffer for this Project.

Appendix E: Results of the LAP Analysis by U.S. Fish and Wildlife Service, Region 6, Migratory Bird Management Office for Bald Eagles for the
Project (completed March 22, 2018).
Focal Project: Garrett Construction Company 22.26 eagle incidental take permit for disturbance take
Predicted eagle take (annual) due to disturbance take

1.33

Local Area Population (LAP) Estimates by Local Area Density Unit (LADU):
Focal Project_Density Unit

Estimated Number of
Eagles

Garrett_Northern Rocky Mountains

0.93

Garrett_Rocky Mountains and Plains

64.62

Garrett LAP (total)

65.55

1% LAP Benchmark

0.66

= 1 eagle

5% LAP Benchmark

3.28

= 4 eagles

= 66 eagles

'Permitted' & 'Other' Projects with Overlapping LAPs:
Project ID

Estimated Annual Take

Percent
Overlap With
Focal Project

Project 12021C

1.33

83.84%

19466.9

1.12

Project 43106C

0.95

42.30%

9822.62

0.4

Project 58182C

1.33

81.50%

18923.22

1.08

All Projects (total)

3.61

Results

Number of Eagles

Total Overlapping Take

2.6

3.97%

Focal Project Predicted Take

1.33

2.03%

Focal Project + Total Overlapping Take

3.93

6.00%

Overlapping
Area (SqMi)

Overlapping Take

2.6
Percent of LAP

Unpermitted Take Summary

Bald Eagle

All Known

Reported Years

Focal Discovery Period
2009-2018

Electrocution

5

2002-2015

4

Shot

2

2003-2007

0

Collision with wind turbine

4

2006-2014

3

Unknown

2

2004-2012

1

Killed/injured by animal

1

2002-2002

0

Poisoned (lead)

3

2001-2015

1

Trauma

3

2004-2015

2

Electrocution; Trauma

1

2003-2003

0

Poisoned (pesticide)

4

2001-2003
0
Average eagle takes per year = 1.1

